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DIGEST 

Under a p p l i c a b l e  Department of Defense r e g u l a t i o n s ,  round- 
t r i p  commercial  t r a n s p o r t a t i o n  may be provided  t o  a member 
i n c i d e n t  t o  emergency l e a v e  upon a d e t e r m i n a t i o n  t h a t ,  .. 
c o n s i d e r i n g  t h e  n a t u r e  of t h e  emergency i n v o l v e d ,  space  
r e q u i r e d  government t r a n s p o r t a t i o n  is  n o t  r e a s o n a b l y  
a v a i l a b l e .  The c o s t  of such  t r a n s p o r t a t i o n  f o r  a member 
s t a t i o n e d  i n  t h e  C o n t i n e n t a l  United States ( C O N U S )  whose 
p l a c e  of  d o m i c i l e  is  o u t s i d e  CONUS w i l l  n o t  exceed t h e  c o s t  
of government p rocured  commercial  a i r  t r a v e l .  Er roneous  
a d v i c e  provided  by a n  a g e n t  of t h e  government c o n c e r n i n g  
t h e  a v a i l a b i l i t y  of M i l i t a r y  A i r l i f t  Command t r a n s p o r t a t i o n  
o r  t h e  amount of reimbursement t h a t  t h e  member is e n t i t l e d  
t o  d o e s  n o t  p r o v i d e  a basis f o r  re inbursement  of c o s t s  which 
are n o t  s t a t u t o r i l y  a u t h o r i z e d .  

DECISION 

T h i s  a c t i o n  i s  i n  r e s p o n s e  t o  a r e q u e s t  by Spc. Kuka Faret i ,  
an  e n l i s t e d  member of  t h e  Army, f o r  r e c o n s i d e r a t i o n  of our  
C l a i m s  Group ' s  d i s a l l o w a n c e  of h i s  claim f o r  t r a v e l  
expenses .  1/ The c l a in  w a s  d i s a l l o w e d  because, a l t h o u g h  
Spc.  FareFi was e r r o n e o u s l y  informed o t h e r w i s e ,  h i s  e n t i t l e -  
ment t o  t r a n s p o r t a t i o n  c o s t s  is l i m i t e d  t o  t h e  c o s t  of 
government p rocured  commercial  a i r  t r a n s p o r t a t i o n .  The 
d i s a l l o w a n c e  is  s u s t a i n e d  f o r  t h e  r e a s o n s  set  f o r t h  below. 

BACKGROUND 

Spc. Faret i  i s  c u r r e n t l y  s t a t i o n e d  a t  F o r t  Campbell ,  
Kentucky. I n  1986,  wh i l e  a t t e n d i n g  t r a i n i n g  a t  Ft. Benjamin 
H a r r i s o n ,  Spc. Fare t i  t o o k  emergency l e a v e  t o  v i s i t  h i s  w i f e  

1/ Spc. F a r e t i ' s  claim was d i s a l l o w e d  by s e t t l e m e n t  
Go. 2-2865627 i s sued  by our  Clairns Group on September 1, 
1988. 



who had been h o s p i t a l i z e d  i n  Hawaii. A t  t h e  time of t h e  
emerqency, Spc. P a r e t i  was e r r o n e o u s l y  l e d  t o  b e l i e v e  t h a t  
h e  was no t  e n t i t l e d  t o  t r a n s p o r t a t i o n  a t  t h e  qovernment 's  
expense.  Accord ingly ,  h e  a r r anqed  f o r  commercial t r a n s p o r -  
t a t i o n  a t  h i s  own expense.  Orders ,  i s s u e d  approx ima te ly  
6 months l a t e r ,  a u t h o r i z e d  t h e  use of M i l i t a r y  A i r l i f t  
Command t r a n s p o r t a t i o n  i n c i d e n t  t o  Spc. F a r e t i ' s  emerqency 
l e a v e .  An amendment t o  t h o s e  o r d e r s  s u b s e q u e n t l y  a u t h o r i z e d  
reimbursement f o r  commercial t r a n s p o r t a t i o n .  

In accordance  w i t h  t h e  amended t r a v e l  o r d e r s ,  SQC. F a r e t i  
r eques t ed  reimbursement f o r  t h e  e n t i r e  c o s t  of t h e  
commercial a i r  f a r e .  However, because  reimbursement f o r  
t h e  c o s t  of  commercial a i r  f a r e  is l i m i t e d  t o  t h e  c o s t  of 
qovernment procured  commercial a i r  f a r e  t o  and from t h e  
i n t e r n a t i o n a l  a i r p o r t  n e a r e s t  t h e  l o c a t i o n  of t h e  member 
when h e  r e c e i v e s  n o t i c e  of an emerqency, reimbursement was 
l i m i t e d  t o  S546.00. D i s s a t i s f i e d ,  Spc. F a r e t i  s u b m i t t e d  a 
c l a im t o  our  Claims Group f o r  t h e  d i f f e r e n c e  between t h e  
amount t h a t  h e  pa id  f o r  t h e  a i r  f a r e  and t h e  amount thaf :  h e  
was reimbursed. Our Claims Group den ied  t h e  c l a i m  on t h e  
qrounds t h a t  " i n  t h e  absence  of s p e c i f i c  a u t h o r i t y  t h e r e f o r ,  
t h e  U n i t e d  S t a t e s  is not  l i a b l e  f o r  t h e  e r roneous  a c t i o n s  of  
i t s  o f f i c e r s ,  a g e n t s  o r  employees,  e v e n  thouqh committed i n  
t h e  performance of  t h e i r  o f f i c i a l  d u t i e s . "  Spc.  F a r e t i  
appea led  t h i s  d e t e r m i n a t i o n ,  s t a t i n q  t h a t  h e  bel ieves  it  t o  
be u n j u s t i f i a b l e  t o  deny h i s  c l a i m  on t h e  ground t h a t  t h e  
qovernment is not  l e q a l l y  l i a b l e  f o r  t h e  a c t s  of i t s  a g e n t .  
He a l s o  a s s e r t s  t h a t  i f  i t  were not f o r  t h e  government 's  
e r r o n e o u s  a c t s  h e  would no t  have i n c u r r e d  t h e  d i s p u t e d  
expense . 
ANALYS IS 

I t  is a w e l l  s e t t l e d  r u l e  of  law t h a t  t h e  qovernment cannot  
be bound beyond t h e  a c t u a l  a u t h o r i t y  c o n f e r r e d  upon i t s  
a g e n t s  and employees by s t a t u t e  o r  by r e q u l a t i o n s .  T h i s  is  
so whether t h e  aqent  was aware of  t h e  l i m i t a t i o n  on h i s  
a u t h o r i t y  o r  no t .  See Claude R. H a l l ,  B-223737, June 2 4 ,  
1987. T h e r e f o r e ,  Spc .  F a r e t i ' s  t r a v e l  expenses  can o n l y  be  
pa id  p u r s u a n t  t o  s p e c i f i c  s t a t u t o r y  a u t h o r i t y  and w i t h i n  t h e  
l i m i t a t i o n s  set  o u t  under a p p l i c a b l e  r e q u l a t i o n s .  

The a p p l i c a b l e  p r o v i s i o n s  of Volume 1, J o i n t  T rave l  
R e q u l a t i o n s ,  paraqraph  M5800, implementing 37 U.S.C. 4 1 1 d ,  
e f f e c t i v e  a t  t h e  time, p r o v i d e  t h a t  r o u n d - t r i p  commercial 
t r a n s p o r t a t i o n  may be provided  t o  a member i n c i d e n t  t o  
emergency l e a v e  g r a n t e d  i n  accordance  w i t h  r e g u l a t i o n s  of 
t h e  s e r v i c e  concerned upon a d e t e r m i n a t i o n  t h a t ,  c o n s i d e r i n g  
t h e  n a t u r e  of t h e  emerqency invo lved ,  space  r e q u i r e d  
qovernment t r a n s p o r t a t i o n  i s  not  r easonab ly  a v a i l a b l e .  
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I n  t h e  p r e s e n t  case, t h e r e  is no i n d i c a t i o n  t h a t  such  a 
d e t e r m i n a t i o n  was made p r i o r  t o  Spc.  F a r e t i ' s  emergency 
l e a v e .  However, w e  w i l l  t r e a t  t h i s  case as i f  such  a 
d e t e r m i n a t i o n  had been made i n  l i g h t  of  t h e  Commanding 
Officer's a c t i o n s  and t h e  amended o r d e r .  The r e g u l a t i o n s  
f u r t h e r  s ta te  t h a t  t h e  c o s t  of commercial  t r a n s p o r t a t i o n  
a u t h o r i z e d  o r  approved f o r  a member s t a t i o n e d  i n  t h e  
C o n t i n e n t a l  United States whose p l a c e  of do in i c i l e  is o u t s i d e  
t h e  C o n t i n e n t a l  United S ta tes  w i l l  n o t  exceed t h e  c o s t  of 
government p rocured  a i r  t r a v e l  from t h e  i n t e r n a t i o n a l  
a i r p o r t  n e a r e s t  t h e  l o c a t i o n  of t h e  member when he receives 
n o t i c e  of t h e  p e r s o n a l  emergency, t o  t h e  i n t e r n a t i o n a l  
a i r p o r t  i n  H a w a i i ,  i n  t h i s  case, and r e t u r n .  S i n c e  these 
r e g u l a t i o n s  were i s s u e d  p u r s u a n t  t o  s t a t u t o r y  a u t h o r i t y ,  
t h e y  have t h e  f o r c e  and e f f e c t  of l a w  and t h e  p r o v i s i o n s  
t h e r e i n  may n o t  be mod i f i ed  by t h i s  o f f i c e  r e g a r d l e s s  of t h e  
e x t e n u a t i n g  c i r c u m s t a n c e s .  See - 4 9  Comp. Gen. 1 4 5  ( 1 9 6 9 ) .  
Accord ing ly ,  ou r  C l a i m s  Group acted c o r r e c t l y  i n  r e f u s i n g  t o  
reimburse Spc. F a r e t i  f o r  an  amount g r e a t e r  t h a n  t h e  c o s t  of 
government p rocured  commercial  a i r  f a r e  since there is no 
a u t h o r i t y  t o  do so. 

The a d j u d i c a t i o n  of our  C l a i m s  Group i s  aff i rmed.  

Compt ro l l e r  General 
of t h e  Uni ted  S ta tes  
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